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STATEMENT OF QUESTIONS PRESENTED 


: 1. Whether Section 2255 of Title 28, United States 

. Code empowered the district court to refuse to entertain a motion 

| made under that statute, presenting new and otherwise sufficient 

. grounds for relief, solely because appellant had filed a prior 
motion which had failed to set forth those grounds. : 

2. Whether a motion alleging that a psychiatric examina- 

¥ tion has shown appellant to have an intelligence quotient of 53- 
defective, and that appellant was mentally incompetent at the time 
of his trial, is sufficient as a matter of law to entitle appellant 


- to a hearing on the question of his competency at that time. 
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JURISDICTIONAL STATEMENT | 
This is an appeal, pursuant to Title 28, Section 1291 

of the United States Code (Act of June 25, 1948, c. 646, 62 Stat. 

929), from the District Court's denial of appellant's motion 

made under Title 28, Section 2255 (Act of June 25, 1948, ec. 646, 

62 Stat. 967), and Title 18, Section 4245 (Act of Sept. 7, 1949, 

c. 535, 63 Stat. 686) of the United States Code. The motion was 

denied by Judge Holtzoff in an opinion dated March al, 1958 (which 

is reported at 160 F. Supp. 256 (D.D.C. 1958) (J.A. 15 ). By 

order dated June 19, 1958, this docaet allowed appellant to proceed 

on appeal without prepayment of costs, and ordered the District 

Court to have a transcript of the record filed within 4O days. 

The record was filed in this Court on July 28, 1958. 


; 


STATEMENT OF THE CASE 


Appellant was tried and found guilty in January, 1956 
upon an indictment charging three purse-snatching incidents. 
| 


Upon conviction, he was sentenced for terms of twenty months to 
five years on each count, to be served consecutively. He was 
represented at the trial by court~appointed counsel, but aid not 
appear to testify on his own behalf. No appeal was taken from 
his sone etbion | 

Appellant's motion to the court below alleges that. he 
has undergone a psychiatric examination at the District of Columbia 
Reformatory and that his intelligence quotient has been found to 
be 53-defective (R. 19). It thereby establishes that there is 
reason to believe that appellant was mentally incompetent at the 
time of his trial. The motion asked that in the absence of action 
by the Director of the Bureau of Prisons, the court exercise its 

| 


1/ These bare facts concerning appellant's trial and conviction 
appear in the opinion of the court below (J.A. 8 ). 





duty to hold a hearing on the question of appellant's mental 
competency (J.A. 5-6 ), 

The district court did not find that appellant was not 
mentally incompetent, or that he had in fact been able to assist 
in his defense at his trial, or even that he was not entitled on 
the merits of his motion to a hearing on this question. Instead, 
the court held that appellant was barred from asserting his rights 
solely because appellant had filed a previous motion under 
Section 2255. The court stated that, in view of the prior motion, 
the statute gave it "“unreviewable discretion" to refuse to enter- 
tain the second motion at all (J.A. 10 ), The court recognized 
that Section 2255 had been enacted primarily in order to correct 
the "deplorable situation" created procedurally by the fact that 
the writ of habeas corpus had to be invoked in the district in 
which the prisoner was held. The court then stated, however, that 
"in order to check some of the possible abuses, the statute em- 
powered the district judge to limit a defendant to only one such 
motion in which he should place all the grounds in support of the 
relief that he sought" (J.A. 13  ), and held that it would exer- 
cise the absolute authori ty thus conferred on it by this aspect 
of Section 2255. | 

The prior motion, the filing of which the court below 
held to bar appeallant from the right to have his new motion con- 
sidered on its merits, did not raise in any fashion the question 
of appellant's mental competency (J.A. 3~4 ). That motion, which 
was filed on April 2, 1957, alleged only that the appellant had 


been denied due process of law because his court-appointed counsel 


vo Appellant's motion, which was filed by him acting pro se, was 

n form based upon Section 4245 of Title 18 of the United States 
Code providing for a hearing on the question of a prisoner's 
competency at the time of trial after a certification by the 
Director of the Bureau of Prisons that there is probable cause to 
believe that the prisoner was mentally incompetent at the time. 
The record did not, however, disclose that the necessary certifi- 
cation had been filed by the Director. The district court accord- 
ingly treated the motion as having been filed under Section 2255 of 
Title 28, as well as Section 4245 of Title 18, in order to dispose 
of the entire matter (J.A. 9 iF See Bailey v. United States, 
101 U.S. App. D.C. 11, 246 F.2a 698 (1957). 
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did not represent him to the best of his ability (J.A. 3). 

The motion was also denied without a hearing in a memorandum order 
by Judge Holtzoff dated April 9, 1957 on the grounds that the 
motion and the files and the records of the case conclusively 
showed that the appellant was entitled to no relief (J.A. 5 ), 
No appeal was taken from the denial of that motion. 

Although the opinion of the district court contains 
language si de intended to disparage appellant's motion on 
its merits, it does not appear that the court referred to any 
of the pertinent records, nor did the court purport to adjudicate 
the question of appellant's mental competency at the time of trial. 


The record contained, of course, no factual basis for doing so. 
STATUTE INVOLVED 


Section 2255 of Title 28, United States Code (Act of 
June 25, 1948, 62 Stat. 967, as amended, 28 U.S.C. 8 2255) provides: 


"A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was im- 
posed in violation of the Constitution or laws of the 
United States, or that the court was without juris- 
diction to impose such sentence, or that the sentence 
was in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside 
or correct the sentence, 


"A motion for such relief may be made at any 
time. 


"Unless the motion and the files and records 
of the case conclusively show that the prisoner is 
entitled to no relief, the court shall cause notice 
thereof to be served upon the United States attorney, 
grant a prompt hearing thereon, determine the issues 
and make findings of fact and conodlusions of law with 
respect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the 
sentence imposed was not authorized by law or other- 
wise open to collateral attack, or that there has been 
such a denial or infringement of the constitutional 


2/ The court referred to the motion as "an afterthought" and stated 
at in the court's view only appellant's "ingenuity and 

"temerity" in filing the motion exceeded his "naivete", presumably 

iG ce that the motion would be considered on its merits 

J.A. 9 ‘ 
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rights of the prisoner as to render the judgment 
vulnerable to collateral attack, the court shall 
vacate and set the judgment aside and shall dis- 
charge the prisoner or resentence him or grant a 
new trial or correct the sentence as may appear 
appropriate. 


"A court may entertain and determine such 
motion without requiring the production of the 
prisoner at the hearing. 

"The sentencing court shall not be required 
to entertain a second or successive motion for 
similar relief on behalf of the same prisoner. 

"An appeal may be taken to the court of 
appeals from the order entered on the motion as 
from a final judgment on application for a writ 
of habeas corpus. 

"An application for a writ of habeas corpus 
in behalf of a prisoner who is authorized to apply 
for relief by motion pursuant to this section, 
shall not be entertained if it appears that the 
applicant has failed to apply for relief, by 
motion, to the court which sentenced him, or that 
such court has denied him relief, unless it also 


appears that the remedy by motion is inadequate 
or ineffective to test the legality of his detention." 


STATEMENT OF POINTS 


1. The court below erred in holding that Section 2255 
empowered it to refuse to entertain a motion stating new and ade- 
quate grounds for relief solely upon the ground that appellant had 
previously filed, on different grounds, another motion under the 
same statute. 

2. The motion from the denial of which this appeal is 
taken stated sufficient grounds to entitle appellant to a hearing 
on the question of his mental competency at the time of his trial. 


SUMMARY OF ARGUMENT 


Appellant's motion under Section 2255 alleges that a 
psychiatric examination has disclosed that appellant has an in- 
telligence quotient of 53-Defective (J.A. 6 ). This allegation 
must, of course, be taken as true for purposes of considering 
appellant's motion. The motion accordingly raises on its face 
& serious question as to the mental competency of the appellant 


at the time of his trial in January 1956. 
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The cases under Section 2255 establish beyond serious 
dispute that such an allegation of mental incompetency at the 
time of the trial constitutes sufficient grounds for relief 
under the statute. In this jurisdiction, appellant's right to a 
hearing on the question, and to vacation of his sentence if mental 
incompetency is established, is governed by the decisions of this 
Court and the Supreme Court in Bishop v. United States, 96 U.S. 
App. D.C. 117, 223 F.2d 582 (1955), reversed 350 U.S. 916 (1956). 

The court below did not, however, hold that appellant's 
motion failed to state adequate grounds for relief under Section 
2255. Instead, the court held that it was empowered by that 
statute to refuse to entertain appellant's motion solely because 
& prior motion had been filed by appellant under the same statute. 
The district court reached this conclusion despite the fact that 
the prior motion had not raised any question concerning appellant's 
mental competency at the time of his trial or concerning his 
ability to assist in his own defense. ~~ 

This holding by the court below is erroneous as a matter 
of law. Section 2255 is recognized to constitute no more than a 
formal change in procedure, intended to take care of some of the 
procedural problems which had arisen in the administration of 
federal habeas corpus jurisdiction, and particularly the problems 
caused by the fact that the Great Writ could be issued only by 
the court in the district where a prisoner was confined, and could 
not be issued by the sentencing court. The legislative history and 
the language of Section 2255, as well as the decisions construing 
it, establish that the statute was not intended to diminish in any 
respect a prisoner's right to attack collaterally the legality of 
his detention upon grounds such as are stated in appellant's motion 
here, See United States v. Hayman, 342 U.S. 205 (1952). 

This is specifically true of the provision in Section 2255 
which states that a sentencing court is not required to entertain 
successive motions under the statute. That provision means only 


that, under the proper circumstances, a district court is not : 


io hm 





required to hold successive hearings on the same challenge to the 
legality of a prisoner's detention when its legality has been 
previously determined. It does not mean, as the district court 


held it to mean, that a prisoner is foreclosed from challenging 


the legality of his detention on new and sufficient grounds simply 


because a prior motion had been filed on his behalf under Section 
2255. The purpose of the statute would be defeated, and grave con- 
stitutional questions would be created, if the statute meant, as 
the district court held it to mean, that a prisoner is limited to 
only one motion in which he must state all his grounds for relief. 
This is necessarily so because that construction of the statute 
would entitle appellant to file a petition for habeas corpus in the 
jurisdiction where he is confined, and the procedural purpose of 
Section 2255 to avoid this result would be defeated. If the dis- 
trict court intended to go further and hold that Section 2255 was 
intended by Congress to preclude appellant from raising the ques- 
tion of his mental competency at all, its decision raises a serious 
question of the constitutionality of Section 2255, because the 
statute so construed would operate as a suspension of the Great 
Writ in contravention of the United States Constitution, Article I, 
Section 9, clause 2, 

Achievement of the purposes of Section 2255 thus requires 
it to be construed to permit prisoners to present effectively the 
merits of their claims. The statute does not empower the district 
courts to bar a prisoner from asserting his rights solely because 
a prior motion failed to invoke them. Although this question has 
not yet been authoritatively settled in this Circuit, all the 
precedents which are directly applicable, in the First, Fifth, 
Seventh and Tenth Circuits, support the appellant's position on the 
point. The only prior decision on the same question in this 
Gircuit is contrary to the holding of the court below. United 
States v. Newman, 126 F. Supp. 94 (D.D.C. 1954). 

The district court accordingly erroneously construed 


Section 2255 to empower it to refuse to entertain an otherwise 


a ae 





effective motion solely on the grounds that it was a second motion 
filed by the same prisoner. Its order refusing to entertain the 
motion should be vacated, and the cause remanded for a hearing on 


the mental competency of the appellant at the time of his trial. 


ARGUMENT 
I 
SECTION 2255 DID NOT EMPOWER THE COURT 
BELOW TO REFUSE TO ENTERTAIN APPELLANT'S 
MOTION SOLELY ON THE GROUNDS THAT HE HAD 
FILED A PREVIOUS MOTION ON DIFFERENT 
GROUNDS. 

The district court refused to entertain appellant's 
motion solely on the ground that appellant had filed a previous 
motion under Section 2255 asking that the same sentence be vacated. 
Although some of the language used in the opinion of the district 
court was apparently intended to disparage appellant's motion on 
the merits, the court held no hearing, and presumably accepted 
the allegations of the motion as true. Indeed, the court was 
required to do so, even if it felt that the allegations were 
improbable, unbelievable, or, as the court put it, "an after- 
thought." See Bailey v. United States, 101 U.S. App. D.C. 11, 
12, 246 F.2d 698, 699 (1957). The court stated that it refused 
to entertain the motion in accordance with the "unreviewable" 
authority conferred on it by the statement in Section 2255 that 
"the sentencing court shall not be required to entertain a second 
or successive motion for similar relief on behalf of the same 
prisoner" (J.A, 10 ). 

The allegations of appellant's motion from the denial 
of which this appeal is taken entitled him to a hearing on the 
merits of the motion, either under Section 2255 or under the ac- 
cepted standards of habeas corpus. See pages 23-25 below. There 
is accordingly presented the question of law whether a sentencing 


court is empowered under Section 2255 to refuse to entertain a 


mation based on that statute which would ke proper and would require 
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a hearing on its merits if it were the first motion filed, and 


which would require a hearing under the standards of habeas corpus, 
solely on the grounds that a previous motion had been filed based 
upon different grounds. The court below held on this question of 
law that Section 2255 empowered it to limit a defendant to only 
one Section 2255 motion "in which he should place all the grounds 
in support of the relief that he sought" (J.A. 13 ).- 

In making this holding, the district court erred as a 
matter of law. Its decision should be reversed and the court 
directed to entertain appellant's motion, and to hold a hearing 


on its merits. 


A, The Pertinent Decisions in This Circuit Do Not Support the 
Action of the District Court in Refusing To Entertein Ap- 
pellant's Second Motion. . 

The only decision in this Circuit in vite the question 
presented by this case has been squarely faced and decided is 
contrary to the holding below. In United States v. Newman, 126 
F. Supp. 94 (D.D.C. 1954), Chief Judge Laws held that a sentencing 
court was required to entertain a successive motion under Section 
2255 setting forth new and dissimilar grounds from its predecessors. 
It is submitted that the Newman decision is correct, that it is 
applicable to this case, and that it requires a reversal of the 
contrary decision of the court below. 

This is the first time that the question of the scope 
of the district court's discretion to refuse to entertain suc- 
cessive motions under Section 2255 has been put directly to this 
Court for decision. The decisions ofthis Court which discuss 
the provision in the statute permitting the sentencing court to 
refuse to entertain successive motions were not concerned with, 
and thus could not have decided, whether any discretion exists 
to refuse to entertain a successive motion stating entirely new 
grounds in themselves sufficient, if proved, to require the relief 
authorized by the statute. Those decisions accordingly do not 
support the holding below that such discretion not only exists 
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but is absolute and unreviewable, and permits a district court 
to bar on procedural grounds the assettion of substantial rights 
guaranteed by the Constitution and laws of the United States. 

In Morris v. United States, 101 U.S. App. D.c. 413, 248 
F.2d 618 (1957), which was relied on by the court below, this 
Court stated that it had before it the third Section 2255 motion 
of the same import which had been filed by the appellant, and that 
that fact disposed of the case. This statement meant only, however, 
that the Court considered, in the particular circumstances, that 
the District Court could have exercised its discretion to refuse 
to entertain the motion because it was a successive motion of the 
same import as two preceding motions. In any event, the Court in 
fact went on to consider the motion on its merits. The Court 
gave as one reason for its action the fact that the third motion 
did urge matters presented in the first two motions, thus sug- 
gesting that a prisoner relying on Section 2255 should have the 
merits of his claim considered at least once by an appellate -----. 
court, no appeal having been taken by Morris from the denial of 
his previous motions. The appellant here has, of course, never 
had the merits of his motion considered by any court. 

The weight to be given the existence of previous Section 
2255 motions has also been considered in this jurisdiction in 
the decision of this Court in Turner v. United States, = «-U.S. App. 
D.C. =, ___ “F.2d ss (July 10, 1958), and in a dissent written 
by Judge Miller (concurred in by Judges Bastian and Danaher) in 
Belton v. United States, __-'U.S. App. D.C. i, _ FOG 
(May 15, 1958). These opinions were not, however, directed to 
motions stating new and sufficient grounds for relief, and they 
therefore did not require consideration of the scope and limits of 
& district court's discretion to refuse to entertain successive 
motions. 

‘In the Turner case, the Court in a per curiam opinion af- 


firmed the district court in denying without a hearing a successive 


-9- 








motion on the alternative grounds that it was a second motion, and 
that the files and records conclusively showed that the appellant 
was entitled to no relief. The case therefore did not involve a 
second motion stating new and sufficient grounds for relief. In 
addition, the Court's opinion shows that the Court held only 

that under the circumstances the district court did not abuse 

its discretion in refusing relief on the grounds that the motion 
was a@ second or successive motion. The pertinent paragraph in 
the opinion reads in full as follows: 

"Where there has been a previous appeal or a 
previous 2255 motion, the District Judge has dis- 
cretion to deny relief as to those allegations 
which could have been, but were not, raised in 
the earlier proceedings, unless the petitioner 
has 'some justifiable reason he was previously 
unable to assert his rights,' or unless he was 
‘unaware of the significance of relevant facts.'! 

Absent some allegation or evidence as to what 


is the 'justifiable reason' or ‘unawareness, the 
District Court is under no duty to grant a hear- 


ing on what appear on the face of the petition 
to be o claims; eed wW out such allega-~ 
tions the District Judge cannot even be aware 
-Of- a possible basis for exercising his discre- 
tion to grant a hearing, applying the standards 
of Price v. Johnston, supra, note 4. Here those 
of appellant's allegations reviewable on a 8 2255 
motion could readily have been raised on tle 
first 8 2255 motion, and of course all of the 
allegations could have been raised on the direct 
appeal. No indication of any justifiable rea- 
s0n or unawareness is apparent or alleged. Hence, 
the District Court did not abuse its discretion 


(Emphasis supplied in part; footnotes omitted. ) 

On its face, this discussion is directed only at the 
scope of a district court's discretion to refuse to entertain a 
motion based “on what appear on the face of the petition to be 
old claims." This is made clear in addition by the Court's ref- 
erence to the standards of Price v. Johnston, 334 U.S. 266 (1948). 
In that case, the Supreme Court held that a district court had 
improperly refused to entertain the fourth successive habeas 
corpus motion filed by the prisoner when some new grounds were 
alleged and the district court made no effort to discover whether 


the prisoner, who was acting without counsel,had some justifiable 
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reason for his previous failure to assexyt: his rights. The Supreme 
Court pointed out that the "primary purpose" of the proceeding 

is "to make certain that a man is not unjustly imprisoned", 334 
U.S. at 291, and that it is enough "if he presentéd an allegation 
and supporting facts which, if borne out by proof, would entitle 
him to relief." 334 U.S. at 292. 


Aside from the Turner and Morris cases, the only other 





opinion discussing the point raised here is the dissenting opinion 
in Belton v. United States, -Ss«sU.S. App. D.C. oo, FLO 
(May 15, 1958). The Section 2255 motion at issue there was not 
considered by the majority of the Court. Nevertheless, the dis- 
senting opinion must be taken to reflect the considered views of 
the judges who participated in the dissent, and to that extent 
to be relevant to the development of the law in this jurisdiction. 
In the Belton case, the majority of the Court decided 
the case as if the questions presented had been raised in a timely 
appeal. The dissenting judges reached the question of the effect 
of a successive motion under Section 2255 because they disagreed 
with the conclusion of the majority that the merits of Belton's 
claims could be considered as if made on appeal. On the Section 
2255 motion, the case involved the last of several motions made 
under the statute. The chronology and contents of these motions 
are set forth in detail in the dissent. All of the motions were 
baseless as a matter of law, involving either clearly frivolous 
points of law or questions which could be raised only on appeal 
and would therefore not entitle Belton to relief in a collateral 
attack on his sentence, The grounds upon which Belton's con- 
viction was reversed, for example, involved improper conduct by 
the prosecutor at the trial, and while grounds for reversal on 
appeal, did not so vitiate the fairness of Belton's trial as 
to constitute sufficient grounds for setting aside his sentence 
under Section 2255. Accordingly, what was before the dissenting 
Judges in Belton was the last of a number of baseless motions 


raising what the dissent referred to as "slightly different 





factual grounds" and presenting "some factual:grounds which had. 
not been urged in previous motions." 

On that record, the dissent took the position that 
Belton's appeal in forma pauperis should not have been allowed 
because the district court had discretion to refuse to entertain 
the motion as a successive motion, The opinion did not consider 
the question under what circumstances the trial court would abuse 
its discretion in refusing to entertain a motion solely on the 
grounds that it is a successive motion. That is the question 
which is presented in thiscase. As the authorities and statutory 
considerations which are set forth below show, it is an abuse of 
the discretion of the trial court to refuse to entertain a motion 
stating entirely new and sufficient grounds for relief solely on 
the grounds that a prior motion had been filed. The dissenting 
opinion in the Belton case did not take a contrary position. The 





concurring opinion of Judge Prettyman, with Judge Burger, in 
fact expressed agreement with the analysis of Section 2255 set 
forth in the dissent, "with the understanding" that the exercise 


of a district court's discretion is reviewable for abuse. 


The action of the district court is also in conflict 
with the accepted rule announced and applied in other circuits, 
Every decision which has directly considered whether Section 2255 
empowers a trial court to deny a new and sufficient motion solely 
because a prior motion had been filed on different grounds is 
contrary to the holding of the district court here, Decisions 
in the First, Fifth, Seventh, and Tenth Circuits squarely hold 
that a sentencing court does not have discretion to refuse to 
entertain a second motion stating new and adequate grounds for 
relief. These are the only decisions directly in point. While 
decisions in other circuits discuss the significance of the fact 


that prior motions have been filed, these decisions either 
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accept the general rule, or go no further than to state, as is 
undeniably true under the statute, that in some circumstances 
& district court has discretion to refuse to entertain a suc- 
cessive motion. They accordingly do not support the holding of 
the court below that that discretion is absolute and "unreviewable." 
In the First Circuit, there has been no decision on 
the point by the court of appeals. A noted district judge in that 
circuit, Judge Wyzanski, however, has explicitly adopted the 
position urged here upon this Court. In Green v. United States, 
158 F. Supp. 804 (D. Mass. 1958), Judge Wyzanski held that he had 
no discretion to refuse to entertain a second motion when the 
grounds alleged were fundamentally different from those stated in 
a prior motion. The court said in part (158 F. Supp. at 808-909): 


"Green argues that the present motion, despite 
the fact it attacks the same sentences as the motion 
filed two years ago, differs so in its thrust that . 
it does not fall within the words of 28 U.S.C. B 2255 
providing that 'The sentencing court shall not be 
required to entertain a second or successive motion 
for similar relief on behalf of the same prisoner, ' 
I accept the prisoner's contention that the grounds 
alleged in the motion before me are fundamentally 
different from those alleged in the motion before 
Judge Sweeney. And I conclude that under those 
circumstances the statute does not give me any dis- 
cretion to refuse to entertain the new motion, 
Barrett v. Hunter, 10 Cir., 180 F.2d 510, 514-515, 

20 A,L.R.2d 965; Hallowell v. United States, 5 Cir., 
197 F.2d 926, 928. If the decisions in Dunn v. 
United States, 6 Cir., 234 F.2d 219, 221 and United 
States v. Brown, 7 Cir., 207 F.2d 310, 311 be to the 
contrary, in my view they are unsound. See Note 

59 Yale L.J. 1183, 1188, note o4." 


In the Fifth Circuit, a leading decision directly in 
point is squarely in support of appellant's position. Hallowell v. 
United States, 197 F.2d 926 (5th Cir. 1952). In that case, the 
court reversed the district court for refusing to entertain a 


third motion under Section 2255 solely on the grounds that the 


motion was a successive motion. Like the motion in this case, the 


second and third motions filed by Hallowell raised for the first 


time the question of Hallowell's mental competency at the time 
of his sentence following a plea of guilty. The second motion 
had also been denied on the grounds that it was a second motion, 


and accordingly need not be entertained, but no appeal had been 
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taken, On appeal from denial of the third motion, the Fifth ~ 
Circuit ruled that the district judge had abused his discretion 
in refusing to have a hearing in order to determine the question 
of Hallowell's mental competency. The court stated that the 
statute permitted a district court to refuse to entertain a suc- 


cessive motion in its sound judicial discretion, but did not 





give him unqualified discretion. ae also Estep v. United States, 
251 F.2d 579, 583 (5th Cir. 1958). 

The applicable precedent in the Seventh Circuit also 
directly supports SpRSLIanh *6 TOssvAGn. United States v. Wantland, 
199 F.2d 237 (7th Cir. 1953). In that case, as in Hallowell, the 
court of appeals reversed the district court for refusing to enter- 
tain a second motion based on allegations casting doubt on 
Wantland's mental competency at the time of his plea of guilty, and 
accordingly upon his ability intelligently to waive the assistance 
of counsel, The court said in part (199 F.2d at 238-239): 

. . » In reaching this conclusion we have not 
overlooked the requirement of 8 2255 that the 

sentencing court shall not be required to enter- 

tain a second or successive motion for similar re- 

lief on behalf of the same prisoner. However, we 


think that the facts set up by petitioner were such 
as to entitle him to a hearing, and that the court 





3/ The Johnson decision in the Fifth Cirouit, discussed by the 
issenting opinion in this Court in the Belton case, did not in 

any way affect the rule announced by the Fifth Circuit in Hallowell, 

or the applicability of that rule to this case. Johnson v. United 

States, 213 F.2d 492 (5th Cir. 1954). On the contrary, the 

Johnson case involved simply a proper exercise of the discretion 

of the trial court. The court of appeals cited the Hallowell 

decision, and noted that the statute required the discretion of 

the trial court to be exercised advisedly, not capriciously. 

See 213 F.2d at 493, 


“A The decisions of the Seventh Circuit in United States v. 
padafora, 200 F.2d 140 (7th Cir. 1952) (cited by the court 

below here) and United States v. Brown, 207 F.2d 310 (7th Cir. 
1953) (referred to by Judge Wyzanski in the Green case as possibly 
indicating a contrary view to that adopted by him) are not 
contrary to appellant's position. In the Spadafora case, the 
court in fact considered the second motion on the merits because 
it alleged for the first time that the Government had knowingly 
and intentionally used perjured testimony. 200 F.2d at l4e, 
Compare Price v. Johnston, 334 U.S. 266, 288 (1948). In the Brown 
case, the court suggested that it thought the habeas corpus rule . 
established in Darr v. Burford, 339 U.S. 200 (1950) was applicable 
in considering whether to entertain a second motion. 
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was in error in denying him such hearing. Compare 

Von Moltke v. Gillies, 332 U.S. 708, 723, 68 S. Ct. 

316, 92 L.Ed. 309, and Barrett v. Hunter, 10 Cir., 

180 F.2d 510, 514, 20 A.L.R. 2a 965." 

Finally, a leading case in the Tenth Circuit establishes 
explicitly the rule that a trial court may not ordinarily refuse 
to entertain a second motion stating new and dissimilar grounds 
for relief. Barrett v. Hunter, 180 F.2d 510 (10th Cir. 1950), 
cert. denied 340 U.S. 897. The court pointed out that the statute 
should be construed "if the language thereof permits, so as to 
effectuate the object and purposes of its enactment and sustain 
its constitutionality." 180 F.2d at 513. Construed in this 
fashion, the court held that the statute did not give the district 
court unqualified discretion with respect to sucdessive motions. 
Rather it permitted him only to exercise "sound judicial discretion, 
guided and controlled by a consideration of whatever has a rational 
bearing on the propriety of the relief sought," including considera- 
tion of prior motions. .- Ibid. With respect to the specific ques- 
tion presented here -- the existence of discretion to deny a 
second motion based upon new and sufficient grounds for relief -- 
the court said in part (180 F.2d at 514): 

"If the second or successive motion sets up 

new or dissimilar grounds for relief which are 

within the purview of the grounds enumerated in 

the third paragraph of 8 2255, and the motion 

and the records and the files in the case do not 

conclusively show that the prisoner is entitled 

to no relief, the court should ordinarily enter- 

tain such second or successive motion. So con- 

strued, the provision conforms with the rule in 

habeas corpus with respect to successive appli- 

cations for the writ, laid down by the Supreme 

Court in Salinger v. Loisel, 265 U.S. 224, 230, 

232 ° * ee 
See Also Palmer v. United States, 249 F.2d 8 (10th Cir. 1957); 
Stephen v. United States, 246 F.2d 607 (10th Cir. 1957). ‘The 
reliance of the district court in this case on the Palmer decision 
in the Tenth Circuit as supporting his action is accordingly without 
basis, 

There are thus four decisions directly in point which 
support the construction of Section 2255 urged by appellant. There 


Z- 
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are no holdings to the contrary, Such statements as have been 
made by the courts in other Circuits, particularly the Eighth 
and Ninth, rather indicate that if required to decide the ques- 
tion,those courts would hold that the sentencing court does not 
have absolute or unreviewable discretion to refuse to entertain 
successive motions, and that the statute does not empower a 
district court to refuse Yo entertain a motion in the circum- 
stances presented here. | 

In the Fourth Circuit, the discretion of a trial judge 
to refuse to entertain successive motions was referred to in 
Hamilton v. United States, 204 F.2d 927 (4th Cir. 1953), a case 
cited by the court below in this case as of particular significance 
because of the presence of Chief Judge Parker on the panel. The 
court did not, however, do any more than refer to the language of 
the statute; the motion itself was considered on the merits by 
both the district court and thecourt of appeals. The decision 
therefore cannot be considered to decide the question presented 
here. In fact, a leading article by Chief Judge Parket strongly 
suggests that his views would support appellant in this case. 

See pages 20-21, infra. 

In the Sixth Cirarit,a trial judge was upheld in the denial 
of a sixth successive motion under Section 2255 in an opinion dis- 
cussed by the Belton dissent in this Court, and referred to by 
Judge Wyzanski in the Green case discussed above. Dunn v. United 


States, 234 F.2d 219 (6th Cir. 1956), But the court in the Dunn 





rcease said no more than is obvious under the statute -- that a 
refusal to entertain a successive motion is within the "sound 
discretion” of the district court. 234 F.2d at 220. The court 
did not say that the district court had absolute discretion to 
refuse to entertain a motion based upon entirely new and sufficient 
grounds for relief, There is no quarrel with the holding of the 
court of appeals in that case that the district court had not 


abused its discretion under the circumstances; although the court 
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Stated that the appellant contended that new grounds were 
involved, ité decision shows that the' grounds alleged were 
either refuted by the record or were directéd to claimed defects 
in the indictment which should have been raised on appeal, 

In the Eightth Cireit, the decision in Lipscomb v. 
United States, 226 F.2d 812 (8th Cir. 1955) cert. denied, 350 
U.S. 971, which is also discussed in the dissenting opinion in 
the Belton case, does not stand for the broad proposition that a 
motion based upon entirely new and sufficient grounds can be 
Genied by a district court on the basis that a prior motion 
based on different grounds was res judicata. On the contrary, 
other decisions of the Eighth Circuit show that the court in the 
Lipscomb case was concerned only with the effect of filing 
successive fundamentally identical motions. In Bistram v. United 
States, 237 F.2d 243 (8th Cir, 1956), a later decision, the same 
court reversed a refusal to entertain a second motion. The 
first motion had raised only a technical point relating to the 
sufficiency of the indictment charging kidnaping. The second 
motion alleged broader constitutional grounds -- that Bistram's 
plea of guilty had been coerced, and that he had not had effective 
assistance of counsel. The district court denied this motion, 
stating that Bistram was not entitled to relief and that it was 
the second motion he had filed. In reversing, the Eighth Circuit 
pointed out that the first motion had raised only a question of 
law and had contained no allegations parallel to those made in 
the second motion. The limitations of the decision of the prior 
opinion of the same court in the Lipscomb case are established 
beyond question by the fact that the Government confessed error 
in the Bistram case on the grounds of the applicability and validity 
of the decision of the Tenth Circuit in Barrett v. Hunter, 180 F.2d 


510 (10th Cir, 1950), cert. denied 340 U.S. 897, a decision which 


requires a district court to entertain a second motion based upon 
new and sufficient grounds. See page 15 above. 

Finally, in the Ninth Circuit also, the applicable 
authority is in accord with appellant's position, The only 
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decision found there which directly Giscusses the significance 
of successive motions is Taylor v. United States, 238 F.2d 409 
(9th Cir. 1956), which is also referred to in the dissent in 

the Belton case. As the Belton dissent recognizes, however, 

the Taylor case decided that if the district court had enter- 
tained a second motion on the merits, the reviewing court was 
required also to consider whether the motion should have been 
denied on its merits. The court explicitly rejected the Govern- 
ment's argument that the district court should be affirmed on 
the: sole ground that a prior motion had been made under Section 
2255. The court, moreover, cited the Hallowell decision in the 
Fifth Circuit with approval thus indicating that, to the extent 
it has considered the question, the Ninth Circuit also construes 
Section 2255 not to grant discretion to refuse to entertain suc- 
cessive motions based upon new and sufficient grounds. See 
Hallowell v. United States, 197 F.2d 926 (5th Cir. 1952), 


discussed at page 13 above. 


C. The utpose of Section 2255 Shows That the Statute Should 

oO e Construe ° ower e stric our o Refuse 

to Entertain a Successive Motion Stating New and Sufficient 
rounds for Relief, 


This review of the precedents cmstruing Section 


2255 shows that the provision in the statute empowering a dis- 
trict court to refuse to entertain successive motions is directed 
to the court's sound discretion. That provision does no more 
than make it clear that a sentencing court is not compelled to 
entertain successive motions when it appears that the legality 

of a prisoner's detention has already been determined, Other- 
wise, the statute might have been thought to require more than 
was required under the law of habeas corpus. The statute does 
not, however, give the district courts discretion to refuse to 
entertain otherwise sufficient motions, stating new grounds for 
relief and raising questions concerning the legality of a prisoner's 


detention which have not been previously determined. 
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__ This construction-of Section 2255 is required by its 
anand and accepted purpose not to amend the substantive 
law of habeas corpus but simply to meet the procedural diffi- 
culties which had arisen in the administration of habeas corpus 
Jurisdiction by the federal courts. See United States v. Hayman, 
342 U.S. 205 (1952); United States v. Morgan, 346 U.S. 502 (1954); 
Jordan v. United States, 98 U.S. App. D.C. 160, 233 F.2d 362 
(1956), reversed on other grounds, 352 U.S. 904; Smith v. United 
States, 88 U.S, App. D.C. 80, 187 F,2a 192 (1950), cert. denied, 


341 U.S. 927; Meyers v. United States, 86 U.S. App. D.C. 320, 





181 F.2d 802 (1950), cert. denied, 339 U.S. 984; Dockery v. 
United States, 237 F.2d 518 (4th Cir. 1956), cert. denied, 
353 U.S. 912 (1957); Crow v. United States, 186 F.2d 704 (9th 
Cir, 1950); Hastings v. United States, 184 F.2d 939 (9th Cir. 
1950); United States v. Gallagher, 183 F.2d 342 (3rd Cir. 1950), 
“cert, denied, 340 U.S. 913. In United States v. Hayman, after 
reviewing the legislative history and purposes of Section 2255, 
the Supreme Court summarized its conclusions as follows (342 
U.S, 205, 219): — | 
"This review of the history of Section 2255 
Shows that it was passed at the instance of the 
Judicial Conference to meet practical difficulties 


that had arisen in administering the habeas corpus 
jurisdiction of the federal courts. Nowhere in the 


history of Section 2255 do we find a urpose to 

anpinge upon prisoners! rights or ol tateral attack 

upon their convictions. n the contrary, e sole 

purpose was to minimize the difficulties encountered 

in habeas corpus hearings by affording the same 

rights in another and more convenient forum.” 

(iechaeia supplied) 

This authoritative statement of the scope of Section 

2255 by the Supreme Court sums up the Congressional intent in 
enacting the statute. Section 2255 was passed as part of the 
general revision of the Judicial Code. The Revisor's Note states 
that the provision was designed only to provide "an expeditious 


remedy for correcting erroneous sentences without resort to 
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This construction of Section 2255 is required by its 
announced and accepted purpose not to amend the substantive 
law of habeas corpus but simply to meet the procedural diffi- 
culties which had arisen in the administration of habeas corpus 
jurisdiction by the federal courts. See United States v. Hayman, 
342 U.S. 205 (1952); United States v. Morgan, 346 U.S. 502 (1954); 
Jordan v. United States, 98 U.S. App. D.C. 160, 233 F.2d 362 
(1956), reversed on other grounds, 352 U.S. 904; Smith v. United 
States, 88 U.S. App. D.C. 80, 187 F.2a 192 (1950), cert. denied, 
341 U.S. 927; Meyers v. United States, 86 U.S. App. D.C. 320, 
181 F.2d 802 (1950), cert. denied, 339 U.S. 984; Dockery v. 
United States, 237 F.2d 518 (4th Cir. 1956), cert. denied, 
353 U.S. 912 (1957); Crow v. United States, 186 F.2a 704 (9th 
Cir. 1950); Hastings v. United States, 184 F.2d 939 (9th Cir. 
1950); United States v. Gallagher, 183 F.2d 342 (3rd Cir. 1950), 
cert. denied, 340 U.S. 913. In United States v. Hayman, after 
reviewing the legislative history and purposes of Section 2255,.. 
the Supreme Court summarized its conclusions as follows (342 
U.S, 205, 219)% 
"This review of the history of Section 2255 

shows that it was passed at the instance of the 

Judicial Conference to meet practical difficulties 

that had arisen in administering the habeas corpus 

jurisdiction of the federal courts. Nowhere in the 

history of Section 2255 do we find any purpose to 

anpinge upon prisoners’ rights of collateral attack 

upon their convictions. n the contrary, e sole 

purpose was to minimize the difficulties encountered 

in habeas corpus hearings by affording the same 


rights in another and more convenient forum. 
Tinphasis supplied) 
This authoritative statement of the scope of Section 
2255 by the Supreme Court sums up the Congressional intent in 
enacting the statute. Section 2255 was passed as part of the 
general revision of the Judicial Code. The Revisor's Note states 
that the provision was designed only to provide "an expeditious 


remedy for correcting erroneous sentences without resort to 
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habeas corpus," by giving illegally detained prisoners a means, 
in a form based on the writ of coram nobis, of asserting their 
rights before the sentencing court. The statute was based upon 
a report by the Judicial Conference, approved by Chief Justice 
Stone, which included the statement, quoted by the Supreme Court 
in the Hayman case (342 U.S. at 217, n. 25), that the statute 
"proadly covers all situations where the sentence is ‘open to 
collateral attack.' As a remedy, it is intended to be as broad 
as habeas corpus," (Emphasis supplied). 

Nowhere is there any support for the conclusion that 
the scope and purpose of Section 2255, thus described by its 
sponsors, was intended to be qualified by the provision in the 
statute on which the court below relied. The evidence is to the 
contrary. As the court below noted, in connection with its 
reliance on the decision of the FourthCircuit in Hamilton v. 
United States, 204 F.2d 927 (4th Cir. 1953), the committee 
of the Judicial Conference which drafted Section 2255 was chaired 
by the late Chief Judge Parken In the Hayman case, the Supreme 
Court cited an article by Judge Parker appearing in the 1948 
volume of the Federal Rules Decisions. Parker, Limiting the 
Abuse of Habeas Corpus, 8 F.R.D. 171, 175 (1948), cited in 
United States v. Hayman, 342 U.S. 205, 219 (1952). In that 
article, Judge Parker stated that, in enacting Section 2255, 
Congress "has not attempted to take away the right to make 
collateral attack on convictions obtained in violation of con- 
stitutional rights." 8 F.R.D. at 175. 

The article also discusses the purpose of the related 
statute dealing with the finality of the determination of a 
court in exercising habeas corpus jurisdiction. (Act of June 25, 
1948, c. 646, 62 Stat. 965, 28 U.S.C. 8 2244). Judge Parker 
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pointed out that that section, which was designed specifically 

to deal with the problem of successive motions, was limited to 
situations where it appeared that the legality of the detention 

of the prisoner had previously been determined. 8 F.R.D. at 174. 
The committee of which Judge Parker was chairman could not have 
intended to establish one rule for habeas corpus and another 

for Section 2255 motions; such an intention would be contrary 

to the stated purpose of Section 2255. Yet to empower the 
district courts to refuse to entertain a successive Section 2255 
motion raising new and otherwise adequate grounds for relief 

would result simply in forcing a prisoner back to reliance on 
habeas corpus. There can be no doubt that the habeas corpus 
motion would be proper under the circumstances, for if new 

grounds were raised that were otherwise sufficient to entitle 

the prisoner to relief, the legality of his detention in the 
light of those grounds could not have been previously determined 
by any court. This Court has held in construing Section 2244 that 
it does not confer discretion on a district court to deny the writ 
of habeas corpus when new grounds for relief appear. Stewart v. 


Overholser, 87 U.S. App. D.C. 402, 186 F.2d 339 (1950). 





The contrary construction of Section 2255 adopted by the 
court below would, if permitted to stand, defeat the purposes of 
the statute and raise constitutional questions. As the Supreme 
Court said in the passage from the Hayman case quoted above,. the 
purpose of Section 2255 was simply to meet the practical diffi- 
culties that had arisen in the administration of habeas corpus 
jurisdiction, and particularly the difficulties that arose from 
the fact that the Great Writ can be issued only by the court in 
the district where the prisoner is confined. Indeed, the court 
below recognized this legislative intent. Section 2255 accordingly 


eliminates, as a matter of procedure, the remedy of habeas corpus 
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only if a Section 2255 motion "is inadequate or ineffective to 
test the legality of /the prisoner's/ detention." 28 U.S.C. 
Section 2255. It was by reliance on this provision in the sta- 
tute that the Supreme Court avoided the serious constitutional 
questions which would otherwise have been raised by Section 2255, 
and which had led the Ninth Circuit to hold the statute uncon- 
stitutional, See United States v. Hayman, 342 U.S. 205, 223 
(1952), vacating and remanding the decision of the Ninth Circuit 
reported at 187 F.2d 456. Similarly, it was by construing the 
statute to require courts to consider new grounds for relief 
that the Tenth Circuit sustained its constitutionality in Barrett 
v. Hunter, 180 F.2d 510 (10th Cir. 1950). 

If the construction of Section 2255 adopted by the court 
below were affirmed by this Court, the constitutional problems 
avoided by the construction of the statute adopted by the Supreme 
Court in the Hayman case would unavoidably be raised, because the 
Section 2255 motion made here would be inadequate to test the 
legality of appellant's detention. It is an accepted doctrine 
in statutory interpretation that a statute should be interpreted 


so as to avoid such constitutional questions. See, for example, 


United States v. Harriss, 347 U.S. 612, 618 (1954); United States 


v. Hayman, 342 U.S. 205, 223 (1952). In this case, that course is 
in keeping with the language of the statute and with its purpose. 

For, if the court below is right, the result must be -- both con- 

stitutionally and under Section 2244 of Title 28 -- that appellant 
is entitled to file a writ of habeas corpus in the district where 

he is confined, and the purpose of Section 2255 of having the le- 

gality of the detention of prisoners tested by the sentencing 


court rather than another court would be defeated, 
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THE COURT BELOW ERRED IN DENYING APPELLANT'S 
MOTION BECAUSE IT STATES GROUNDS SUFFICIENT 
TO ESTABLISH HIS RIGHT TO A HEARING 

There remains only the question whether the district court 
was entitled to deny appellant's motion in any event because it was 
baseless, If it was not, appellant is entitled to a hearing under 
Section 2255 properly construed, see pages 7.22 above, and the 
district court erred in denying him that hearing on the grounds 
his motion was the second motion asking that appellant's sentence 
be vacated, 

Appellant's motion rests on the ground that a psychiatric 
examination conducted by prison officials established his intelli- 
gence quotient at the level of 53-defective, This is a sufficient 
allegation to require a hearing on the question whether appellant 
was mentally competent at the time of his trial so as to be able 
to assist in his defense .3/ As the motion and the district court's 
opinion show, this question was not raised at the time of appel- 
lant's trial, and it was not raised by his previous motion under 
Section 2255. The cases establish beyond serious question that 
the allegations of the present motion are sufficient to entitle 
appellant to a hearing on this question now. See pages 24-25 
below, 

The district court did not grant the appellant any such 
hearing. As stated above, the district court rather refused to 


entertain the motion solely because a previous motion had been 









5/ Since the court below refused to entertain appellant's motion 
at all, there is no basis on which it can be determined whether 

in fact appellant was sufficiently competent to assist in his 
defense. An intelligence quotient of 53 is at the lower end of 
the range of mentalities classified as "feeble-minded" or "mental 
defective," and is barely above the level classified as "imbecile." 
See Jerslid, Educational Psychology, pp. 248-249 (3d Ed. 1950). 
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filed by appellant under Section 2255. Although the court's opinion 
contains language deprecating the present motion, the record dis- 
closes no facts whatsoever to counter the allegations contained in 
the motion. Clearly, the court's recollection of facts indirectly 
and informally reported to him by others following a trial which 
took place more than two years before the court's opinion does not 
constitute sufficient grounds for the denial of appellant's motion, 
To the extent that the district court felt that it did, the court 
was in error, for it is also clear that the law required him to 
accept, for purposes of considering the motion, the truth of its 
allegations, however improbable or unbelievable the court may have 
considered them to be. See Bailey v. United States, 101 U.S. App. 
D.C. 11, 246 F.2d 698 (1957). 
Since the motion contained allegations sufficient to raise 
a& question as to the mental competency of the appellant at the time 
of his trial, it established as a matter of law sufficient grounds 
for relief under Section 2255. This is unquestionably the rule in 
this jurisdiction. See Sanders v. Allen, 69 U.S. App. D.C. 307, 
100 F.2d 717 (1938); Bishop v. United States, 96 U.S. App. D.C. 
117, 223 F.2d 582 (1955), reversed on other grounds, 350 U.S. 961 
(1956). This rule is not affected by the existence of the alterna- 
tive remedy established by Section 4245 of Title 18 when the Direc- 
tor of the Bureau of Prisons certifies that there is reason to 
believe that a prisoner was mentally incompetent at the time of 
his trial. Gregori v. United States, 243 F.ed 48 (5th Cir. 1952); 
Simmons v. United States, 253 F.2d 909 (8th Cir. 1958); United 
States v. Mancuso, 152 F. Supp. 359 (W.D. La. 1957). This Court 
stated in the Bishop case (96 U.S. App. D.C. at 119-120, 223 
F.2d at 584-585): 
"Bishop's chief contention in respect to his mental 

condition is that he was not competent at the time of 

his trial, The question is whether at the time of trial 

he was mentally competent to understand the proceedings 


against him and properly to assist in his own defense, 
There is a division among the courts upon whether that 


ow OE ww 








question can be raised by a motion under Section 2255. 

In this jurisdiction the question was answered in Sanders 
v. Allen, It was established by that case that competency 
at trial may be raised as an issue on a petition for a 
writ of habeas corpus." 


In the Bishop case, following the language just quoted, 
this Court proceeded to review the finding of the district court 
thet Bishop had been competent to stand trial. The district court 
had made its finding without taking new evidence, upon the basis 
of various psychiatric reports, the record of the trial and the 
fact that no issue as to competence had been raised at the time 
of trial, despite the presence of diligent trial counsel. 96 U.S. 
App. D.C. at 120-121, 223 F.2d at 585. This Court affirmed, but, 
in a per curiam opinion, the Supreme Court reversed and remanded 
the case for a full hearing, 350 U.S. 961 (1956), presumably agree- 
ing with the dissent in this Court that the District Court's find- 
ings were inadequate and the parties should be given the opportunity 
to present additional evidence. See 96 U.S. App. D.C. at 128, 223 
F.2d at 588. Once the erroneous reliance of the court below in 
this case on the fact that appellant's motion was a second motion 
under Section 2255 is set aside, the same course that was followed 


in the Bishop case is required here. 
CONCLUSION 


For the foregoing reasons the order of the court below 
should be vacated and the cause remanded for a hearing on the 
mental competency of the appellant at the time of his trial in 
January 1956. 

Respectfully submitted, 


Burke Marshall 


Counsel for Appellant 
(Appointed by this Court) 
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JOINT APPENDIX 


* 3 /Filed January 4, 1956/ 





UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


Holding a Criminal Term i 
Grand Jury Impanelled September 29, 1955, Sworn in on October 4, 1955 


The United States of America : Criminal No. 29-56 | 
v. : Grand Jury No. 1407-55 
Norman E. Smith : Robbery (22 D.C.C. 2901) 


The Grand Jury charges: 

On or about November 3, 1955, within the District of Columbia, Norman 
E. Smith, by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 
person and from the immediate actual possession of Laura A. Bergland prop- 
erty of Laura A. Bergland, of the value of about $5.00, consisting of the fol- 
lowing: one pocketbook, of the value of $0.50, one billfold, of the value of 
$0.50, one change purse, of the value of $1.00, and $3.00 in money. 
SECOND COUNT: i 

On or about November 6, 1955, within the District of Columbia, Norman 
E. Smith, by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 
person and from the immediate actual possession of Hattie M. Council prop- 
erty of Hattie M. Council, of the value of about $3.70, consisting of the fol- 
lowing: one pocketbook, of the value of $3.00, two keys, each of the value of 
$0.25, and $0.20 in money. | 
THIRD COUNT: | 

On or about November 9, 1955, within the District of Columbia, Norman 
E. Smith, by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 
person and from the immediate actual possession of Mabell Harrell property 
of Mabell Harrell, of the value of about $11.00, consisting of the following: 


2 
one pocketbook, of the value of $5.00 and $6.00 in money. 
/s/ Leo A. Rover. 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Alfred G. White 
Foreman. 


12/Filed January 31, 1956/7 

On the 31st day of January, 1956, came again the parties aforesaid, and 
the same jury as aforesaid in this cause, the hearing of which was respited 
yesterday; whereupon the said jury after hearing further of the evidence and 
the instructions of the Court, alternate jurors Frank L. Fitzpatrick and War- 
ren F. Dellinger are discharged from further consideration in this case and 
thereupon the jury retires to consider their verdict; whereupon the jury re- 
turns into Court and upon their oath say that the defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court and the defendant 
is remanded to the District of Columbia Jail. 

By direction of 


Alexander Holtzoff 
Presiding Judge 
Criminal Court #3 


13/Filed February 16, 1956/ 
JUDGMENT AND COMMITMENT 

On this 10th day of February, 1956, came the attorney for the government 
and the defendant appeared in person and by counsel, Robert E. Miller, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty, and a verdict of guilty of the offense of ROBBERY, as charged, and 
the Court having asked the defendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for 





a period of 

Twenty (20) Months to Five (5) Years on Count One; 

Twenty (20) Months to Five (5) Years on Count Two; said sentence to take 
effect at the expiration of the sentence imposed on Count One; | 

Twenty (20) Months to Five (5) Years on Count Three; said sentence to 
take effect at the expiration of the sentence imposed on Count Two. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. : 


/s/ Alexander Holtzoff, | 
United States District Judge. 


Oe er a | 
Norman E. Smith 
Box 25, Lorton, Va. 


Vs. Cc. No. 29-56 
United States, Respondent 


Petition For Leave To File Motion And To Proceed In Forma 
Pauperis And A Affidavit In Support Thereof Under Authority 
Title 28, U. S. Code Section 2255 - 4 


The defendant Norman E. Smith moves the Court to grant defendant author- 
ity to proceed in his motion for redress of conviction of Robbery, having been 
sentenced by Hon. Judge Alexander Holtzoff on the 10th day of February, 1956 
wherein it was adjudged by the Court defendant was convicted upon his plea of 
not guilty, as charged thereby a sentence of five (5) years to fifteen (15) years 

15 was imposed by the Court. Jurisdiction of this Court is invoked pursuant 
to the Provisions of Section 1915 Title 28 United States Code. | 

Petitioner avers that he is a citizen of the United States and petitioner in 
the above entitled cause; that he is unable to pay the cost of said appeal or to 
give security for the same; and that he believes that he is entitled to redress. 

That the nature of his motion is as follows: That defendant was denied 
due process of law wherein his Court appointed Attorney did not represent 
defendant to the best of his ability. That it was a forgone conclusion to him 
that your defendant was guilty as charged that defendant requested Attorney to 





& 
carefully check the charges against him, wherein defendant is charged with 
three separate crimes of robbery. The records now revise that but one com- 
plainant signed information against the defendant. That Count one and two of 
said indictment was added without due process of law. 

16 Wherefore petitioner prays that he be allowed to docket and proceed with 
his motion for redress in this Court without being required to prepay fee and 
costs or to give security therefore; and that he be allowed to file an original 
and three copies of a typewritten motion thereto in lieu of printing the same. 
State of Virginia ) /s/ Norman E. Smith 
County of Fairfax ) 

Subscribed and sworn to before me this 2nd_ day of April, 1957. 


/s/ Edward T. Flanagan 
Notary Public 


17 

I, Norman E. Smith, being first duly sworn according to law on oath de- 
pose and say that the matter and things stated in this petition and affidavit 
by me subscribed as facts are true; and that those matters and things therein 
as upon information and belief, I believe to be true. 

/s/ Norman E. Smith 
' Proof of Source 

I, Norman E. Smith, being first duly sworn, according to law, on oath depose 
and say that I am the petitioner in the above entitled cause and that this 2nd 
day of April 1957 mailed a copy of the foregoing petitions postage prepaid 
to Oliver Gasch, Attorney for the District of Columbia at his address, U.S. 
District Courthouse, Washington, D. C. Subscribed and sworn to before me 
this 2nd day of April, 1957. 


/s/ Edward T. Flanagan 
Notary Public 


18 /Filed April 10, 1957/ 


UNITED STATES OF AMERICA, 
PLAINTIFF 


v. 
NORMAN E. SMITH, 
DEFENDANT 


CRIMINAL CASE NO. 29-56 


a ee ee ee ee” 





, OOP 


19 /Filed February 25, 1938/ 


+) 
MEMORANDUM 


Petition for leave to file a motion in forma pauperis to set aside judgment 
under 28 U.S.C. 2255, is denied on the ground that the motion and the files and 
records of the case conclusively show that the defendant is entitled to no relief. 


/s/ Alexander Holtzoff : 
April 9, 1957. United States District Judge. 


Motion to Vacate — and Order For A New Trial And Hearing 
Pursuant to Section 4245 Title 18, U. S. Code ‘a 


Appointment of Counsel | 

Now comes Norman Smith, petitioner in the above entitled cause in his 
proper person and moves the Court to grant him a hearing to determine his 
mental competency to stand trial, in accordance with the provisions of Sec. 
4244 Title 18, U. S. Code, and order the Director of the Bureau of Prisons or 
such authorized person to make available for the hearing a complete report on 
the prison psychiatrist’s findings in the examination of your petitioner at D.C. 
Reformatory, Lorton, Virginia. The jurisdiction of this Court to order such 
hearing on mental incompetency undisclosed at trial - Sec. 4245, U. S. Code. 

Whenever the Director of the Bureau of Prisons shall certify that a person 
convicted of an offense against the United States has been examined by the 
Board of Examiners referred to in Title 18, United States Code, Sec. 4241, and 
that there is probable cause to believe that such person was mentally incompe- 
tent at the time of his trial, provided the issue of mental competency was not 
raised and determined before or during said trial, the Attorney General shall 
transmit the report of the Board of Examiners and the certificate of the Direc- 
tion of the Bureau of Prisons to the Clerk of the Court wherein the conviction 
was had, whereupon the Court shall hold a hearing to determine the mental 
competency of the accused in accordance with the provisions of Sec. 4244 above 
and with all the powers therein granted, in such hearing the certificate of the 
Director of the Bureau of Prisons shall be prima facie evidence of the facts 

and conclusions certified therein. If the Court shall find that the accused 





i 








6 
was mentally incompetent at the time of the trial, the Court shall vacate 
the judgment of conviction andgrant a new trial. (Added Sept. 7, 1949, Ch. 


535 S163 686). | aA 
Upon examination by psychiatrist at D.C. Reformatory, petitioner’s s, 
1.Q. was found to be 53 - Defective, and it is petitioner’s contention that faa 


such steps should have been taken by the Director of the Bureau of Prisons Ss, 
and/or The Director of the District of Columbia Department of Corrections +3 


as provided under this section, and that the Court has a duty to act, under eae 
its equity powers, where said Director has failed to do so. a 

Petitioner believes that if the question of mental competency to stand art 
trial] had been raised during or before trial, the resujts would have been ’ 
similar to those in United States v. Louise Heinzel, D. C. (1958), where the ¥) 
Judge’s instructions to the jury restricted them to considering a verdict of oy 
either not guilty, or not guilty because of insanity. The accused there had 7 
been found to have an I.Q. of 75, which, was termed a “‘borderline mental ; 


defective’’. Surely, as much consideration, if not greater, should be given | 

in determining the competency of petitioner to stand trial with the I.Q. of gy 

53-Defective. 4 
+ 


PRAYER ae 
Wherefore petitioner prays this Court will vacate judgment and order a . 
new trial via a hearing pursuant to Sec. 4245 Title 18 U. S. Code. Appoint ¥ 
competent counsel to assist petitioner, so that the posture of petitioner’s 4 
motion may be properly laid before the Court in its most favorable light, * 
and in order that petitioner may have the effective assistance of counsel - 
and due process of law which the Sixth Amendment to the Constitution of the © 
21 United States secures to petitioner. Your petitioner forever prays. a 
State of Virginia) gg — ; 
County of Fairfax) 
PROOF OF SERVICE =) 


1, Norman Smith, being first duly sworn, according to law, depose and 
say that I have mailed, postage prepaid, a copy of the foregoing to Mr. Oliver + 








7 ! 
Gasch, United States Attorney for the District of Columbia, at his address, 
U.S. Courthouse, Washington, D. C., to Mr. Donald Clemmer, Director of the 
District of Columbia Department of Corrections, at his moeae: '300 Indiana 
Ave., N. W., Washington, D.C. 


/s/ Norman Smith 
Petitioner 


| 
Subscribed and sworn to before me this 20th day of February, 1958. 


/s/ Edward J. Rel J Jr, 
Notary Public 


22 /Filed February 25, 19587 


Affidavit in Support of Application for Leave to Proceed 
Without Prepayment of Costs 


I, Norman Smith, being first duly sworn according to law, a, and say 
that I am the defendant in the above-entitled cause, and, in support of my ap- 
plication for leave to proceed in said cause without being required to prepay 
fees or costs, state as follows: 

1, That I am a citizen of the United States. | 

2. That because of my poverty I am unable to pay the costs of said suit 
or action. | 
3. That I am unable to give security for the same. | 
4. That I believe I am entitled to the redress I seek in said suit or action. 
5. That the nature of my cause of action is briefly stated as follows: 

Motion to vacate judgment and order for new trial -- attached hereto. 


/s/ Norman Smith 
Petitioner 
Subscribed and sworn to before me this 20th day of February, 1958. 


/s/ Edward J. Keightley, Ir. 
Notary Public 


Let the defendant proceed without prepayment of costs. » Judge. 


23 /Filed March 24, 19587 OPINION 


Norman E. Smith, pro se. 
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This is a motion filed by the defendant in propria persona ‘to set aside and 
vacate a sentence. The motion is based on 28 U.S.C. §22552/and on 18 U.S.C. 
$4245. 

The defendant, Norman E. Smith, was indicted” on January 4, 1956 on three 
charges of robbery. Each count involved robbery of the type popularly known 
as ‘‘purse snatching’’. Each robbery had been accompanied by aggravating cir- 
cumstances. The offenses were alleged to have been committed on November 
3, November 6, and November 9, 1955, respectively. The defendant was tried 
before this court and a jury on January 27 and 31, 1956. He was zealously de- 
defended by counsel, as was the defendant’s right and his counsel’s duty. He 
called two witnesses in his own behalf, - his mother and his brother -, but did 
not take the stand himself. The jury found him guilty on all three counts. 

The case was then referred to the Probation Office for a presentence inves- 
tigation, in the course of which the defendant was interviewed at length by the 
Probation Officer, as is the usual practice in such matters. It appeared from 
the presentence investigation report that the defendant had been sentenced on 
May 8, 1953 for a similar crime and had been paroled from prison only one 
month prior to his arrest on the charges involved in this case. On February 
10, 1956, this court imposed a sentence of imprisonment for a term of twenty 
months to five years on each count, to be served consecutively. In other words, 
the aggregate sentence was five years to fifteen years, although such a sentence 
could have been imposed separately on each of the three counts. In that event 
the total would have been fifteen years to forty-five years. 

On December 30, 1956, the defendant wrote a letter to the Court, in his own 
handwriting, in which he requested a reduction of the sentence because he did 
not believe he would have a chance of parole. He added in his letter: ‘I must 


1/The pertinent provisions of 28 U.S.C. 82255 read as follows: 


‘‘A prisoner in custody under sentence of a court established by Act of 
Congress claiming the right to be released upon the ground that the sen- 
tence was imposed in violation of the Constitution or laws of the United 
States, or that the Court was without jurisdiction to impose such sentence, 
or that the sentence was in excess of the maximum authorized by law, or 

is otherwise subject to collateral attack, may move the court which imposed 
the sentence to vacate, set aside or correct the sentence.’’ 
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9 
state I’ve just about learned my lesson.” 

On April 6, 1957, the defendant filed a handwritten motion, mailed from 
the District of Columbia Reformatory in Lorton, Virginia, to vacate and set 
aside the sentence under 28 U.S.C. 82255, on the alleged ground that he had 

not been adequately represented by counsel at his trial. There were no 
specifications indicating wherein counsel was claimed to have been inadequate. 
Accordingly, leave to file the motion in forma pauperis was denied 2/ It is 
interesting to observe that the presentence investigation report shows that 
when interviewed by the Probation Officer, the defendant stated that his lawyer 
said everything necessary for him. ! 

On February 25, 1958, the defendant submitted by mail from the Reforma- 
tory, another handwritten motion in propria persona to vacate the judgment, 
this time invoking 18 U.S.C. 84245, as well as 28 U.S.C. 82255. He now alleges 
that it has been ascertained in the institution in which he is incarcerated that 
he has a very low I.Q., and on this basis contends that he was not mentally 
competent to stand trial. His naivete seems to be exceeded only by his in- 
genuity and his temerity. In order to make final disposition of the matter, Lg 
the Court will consider this motion both from the standpoint of 28 U.S.C. 82255 
and 18 U.S.C. 84245. | 

Section 2255 of Title 28, U. S. Code, which is quoted at length in the mar- 
gin, contains the following significant limitation: | 


**The sentencing court shall not be required to entertain a 
second or successive motion for similar relief on behalf of the 


same prisoner.” | 
The phraseology of this provision is clear, precise, definite, unambiguous 
and unequivocal. It is not confined to a direction that the sentencing court 


2/ Diggs v. Welch, 80 U.S. App. D.C. 5. 


United states v. v. Wight, 2 Cir. 176 F. (2d) 376. 
Pelley v. United States, 7 Cir., 214 F (2d) 597. 
United States v. Edwards, D. C., 152 F. Supp. 179, 185 et ot: 


3/ United States v. Bailey, D. C., 246 F. (2d) 698. 
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10 
shall not be required to entertain a second or successive motion for similar 
relief unless made on different grounds. It does not merely provide that the 
sentencing Court may in its discretion decline to entertain a second or suc- 
cessive motion, for in that event, it might possibly be urged that the discretion 
was subject to review. It is well to repeat that the Congress has said that, 
“The sentencing court shall not be required to entertain a second or succes- 
sive motion for similar relief on behalf of the same prisoner.” The entire 
matter was thus entrusted by the Congress to the district court with finality. 
There is nothing unusual in this course, because there are other and more 
important matters that are delegated to the unreviewable discretion of the 
district judge, such as the imposition of sentences in criminal cases. 

One may well wonder why this emphasis, why this discussion of a per- 
fectly simple point, why labor the obvious. Unfortunately, however, it is 
rendered desirable to do so by the fact that the provision above quoted has 
sometimes been overlooked or ignored, and its clear meaning has not always 
been acknowledged. If the legislative branch enacts a statute that is repugnant 
to the Constitution, it is within the power of the Courts to decline to apply it 
and to declare it invalid. If the Congress passes a measure that is vague, in- 
definite, or susceptible of more than one interpretation, it is the function of 
the Courts to construe the statute and to determine what meaning should be 
attached to it. This even may be done in the rather rare cases in which the 
statute is in fact unambiguous, but a literal construction would lead to a mani- 
festly absurd or unjust result that could not possibly have been intended by 

the legislature </ If, however, the enactment, as is true in the instant case, 
is clear, precise, definite, unambiguous and unequivocal, as has been stated 
above, the judicial branch may not attach to it a different meaning than ap- 
pears upon its face even though there may be a strong temptation to do so. 
Otherwise the Courts would be legislating, and thereby encroaching on the 
power of the legislative department of the Government, contrary to the basic 


47 Holy Trinity Church v. United States, 143 U. S. 457. 


United States v. Kirby, 7 Wall. 482, 486. 
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principle of the separation of powers. The legislative and the executive 


branches are guardians of the Constitution and the laws ae with the judici- 
ary 


It was observed some years ago by Mr. Justice Stone in the trenchant, 


vigorous style that was so characteristic of him, that, 


‘*, . . while unconstitutional exercise of power by the executive 
and legislative branches of the government is subject to judicial 
restraint, the only check upon our own exercise of power is. our 
own sense of self-restraint.” 6/ | 


To be sure, Mr. Justice Stone was referring to the power of the Courts to de- 
clare statutes unconstitutional. His remarks are equally applicable to judicial 
construction of statutes. | 

The weight of authority applies the above mentioned provisicn of 82255 as 
written. Thus, in Hamilton v. United States, 4 Cir. 204 F. (2d) 927, 928, the 
Court stated that, ‘“The District Court was not required to entertain a second 
motion to set aside the sentence’’. In that case the bench was composed of 
Chief Judge Parker and Judges Soper and Dobie. This decision is of peculiar 
importance because Judge Parker was the Chairman of the Committee of the 
Judicial Conference of the United States that drafted the festa Tataans which 
eventually became 28 U.S.C. 82255. | 

In Palmer v. United States, 10 Cir., 249 F. (2d) 8, 9, it was stated that, 
‘*, . .no right exists to be heard upon successive motions filed under Sec. 
2255’. The following authorities are to the same effect: United States v. 
Spadafora, 7 Cir., 200 F. (2d) 140, 142; United States v. Brown, 7 Cir. 207 F. 
(2d) 310, 311. ! 

The Court of Appeals for the District of Columbia Circuit reached the 
same result in Morris v. United States, 248 F. (2d) 618. In that case Judge 
Prettyman, with whom Judge Washington and Judge Burger concurred, quoted 


5/ B. N. Cardozo, The Paradoxes of Legal Science, p. 121. 


6/ United States v. Butler, 297 U.S. 1, 78-79. While these remarks are con- 
tained in a dissenting opinion, this circumstance hardly detracts from the 
force of the general principle expressed by Mr. Justice Stone. 











12 
the provision that ‘The sentencing Court shall not be required to entertain 
a second or successive motion for similar relief on behalf of the same priso- 
ner’’, and added, that ‘“under the specific terms of the statute the Court was 
not required to entertain the motion now before us. That disposes of the 
case’’, 

The history of what have been latterly denominated as ‘‘post conviction 
remedies’’, -- a term of recent origin, -- indicates a good reason and sound 
basis for this limitation. Traditionally, the accused in a criminal case is 
entitled as of right to one trial and one appeal. If he is found guilty and the 
judgment is affirmed on appeal, or if: he fails to: appeal, ordinarly there is 

29 no reason for disturbing the conviction. The interests of the public to 
be protected against depredations of those members of society who have in- 
sufficient regard for the rights of others, as well as the orderly administra- 
tion of justice, demand that there be an end to litigation, except under extra- 
ordinary or exceptional circumstances. 

The development of so-called post conviction remedies in the Federal 
Courts may be said to have been started by permitting writs of habeas corpus’ 
to be used to review claims of alleged deprivation of constitutional rights, 
even though the defendant was imprisoned pursuant to a judgment of conviction 
by a Court of competent jurisdiction -/ The function of the great prerogative 
writ of habeas corpus, however, which originated in the common law and was 
made a part of English statutory law by the famous Habeas Corpus Act, and 
later given the protection of the Constitution of the United States, was solely to 
prevent imprisonment without a tria.2/ The Revised Statutes of 1873-4 con- 
tained a provision that the Court in hearing a habeas corpus proceeding, shall 
dispose of the matter ‘‘as law and justice require’’—’ This phrase was dormant 


7 7 The first important step in this direction was taken in Moore v. Dempsey, 
261 U.S. 86. 


8/ Ex parte Watkins, 3 Pet. 193, 202; United States v. Hayman, 342 U.S. 205, 
211; United States v. Edwards, D. C., 152 F. Supp. 179, 181. 


9/ R.S. 8761; 28 U.S.C. 2243. 
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13 
for a great many years. It may be doubted whether it had originally been in- 
tended by the Congress to change the pre-existing law. A line of decisions 
of the Supreme Court, however, later interpreted it as allowing the writ of 


habeas corpus to be used as a post conviction remedy to determine whether 


the defendant had been deprived of a constitutional right. Thus, this develop- 
ment resulted in what are really two different writs called by the same 

name. One is the prerogative writ of habeas corpus, which has been regarded 

as a palladium of liberty and which is protected by the Constitution. Its func- 

tion is to prevent imprisonment without a trial. The other writ of habeas corpus, 

which is a statutory writ, and for the sake of clarity might well have been giv- 

en a different appellation, initiates a proceeding to review allegations that in 

the course of the trial which resulted in his conviction, the defendant was de- 

prived of a constitutional right. 

The use of the writ of habeas corpus by convicted prisoners to test the 
question whether at their trials they were deprived of any constitutional rights, 
increased to a degree that a very heavy burden was imposed on Federal Courts 
for districts in which Federal penal institutions were located. What Was even 
worse, it resulted in a review by one judge of proceedings before a judge of 
another district, frequently a distant district. In order to cure this deplorable 
situation, the Judicial Conference of the United States appointed a Committee, 
which was headed by Judge Parker to survey this subject. This Committee 
eventually drafted the legislation that was later enacted in the form of 28 U.S.C. 
$2255. The purpose of the measure was to require such a review to be made 
by motion before the sentencing judge.— 10/ It was anticipated, however, that 
this remedy might be subject to abuse. Subsequent events show ‘that this antiei- 
pation was well founded. In order to check some of the possible abuses, the 
statute empowered the district judge to limit a defendant to only one such motion 
in which he should place all the grounds in support of the relief ia he sought. 


10/This subject is reviewed in greater detail in United States vi | Edwards; 
152 F. Supp. 179, 182-183. 
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31 This is manifestly the reason why there was included in the statute the 
provision that the District Court shall not be required to entertain a second 
or successive motion for similar relief on behalf of the same prisoner. 

In this case the Court will exercise the authority conferred on it by this 
provision and hereby refuses to entertain the present motion. The Court is 
motivated by the obvious fact that the ground on which this motion is based is ae 
manifestly an afterthought, There was no suggestion at the trial by defense " 
counsel, who was zealous and energetic in the protection of his client’s rights, 
or by the defendant’s mother or brother who testified in his behalf, or by the 
defendant himself, that he was mentally incompetent to understand the nature 
of the proceédings against him, or toassist in his defense. The interview 
that the Probation Officer had with him in the course of the presentence in- 
vestigation did not disclose any mental abnormality or any inability to discuss om 
his case intelligently. On the contrary, he seemed to understand his position 
fully, as he informed the Probation Officer that he did not take the stand in his 4; 
own behalf at the trial because his lawyer said everything that was necessary 
in his behalf. To hold a hearing at this late date as to the mental competency M 
of the defendant in January, 1956 -- more than two years ago -- would be a _ 
burdensome and entirely unnecessary proceeding, and indeed it might be dif- 
ficult to produce evidence bearing on that question because of the remoteness a 
of time. ’ 

32 The defendant also invoked Section 4245 of Title 18 of the United States 
Code. The pertinent portions of that section read as follows: 


«Whenever the Director of the Bureau of Prisons shall 
certify that a person convicted of an offense against the United 
States has been examined by the board of examiners referred to 
in Title 18, United States Code, Section 4241, and that there is 
probable cause to believe that such person was mentally imcompe- 
tent at the time of his trial, provided the issue of mental compe- 
tency was not raised and determined before or during said trial, 
the Attorney General shall transmit the report of the board of 
examiners and the certificate of the Director of the Bureau of 
Prisons to the Clerk of the District Court wherein the conviction 
was had. Whereupon the Court shall hold a hearing to determine 
the mental competency of the accused in accordance with the 
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provisions of Section 4244 above, and with all the powers therein 

granted. . .”? 

Obviously the defendant may not rely on the provisions of the section. 
They can be set in motion only by a certificate of the Director of the Bureau 
of Prisons’ There is no such certificate in this case. The defendant may 
not institute such a proceeding on his own motion. | 

The motion to vacate sentence will not be entertained. 


/s/ Alexander Holtzoff 
March 21, 1958 United States District Judge. 


il Hoskins v. United States, 251 z. (2d) 51, 6 Cir. 


39 NOTICE OF APPEAL 

Name and address of appellant: Norman E. Smith, Box-25, Lorton, Virginia. 

Name and address of appellant’s Attorney: Not represented by counsel. 

Offense: Robbery. i 

Concise statement of judgment or order, sentence, date: Appeal from judg- 

ment on motion to vacate judgment, from 5 to 15 year sentence, March 21, 1958. 

Name of institution where now confined: Lorton Reformatory, Lorton, Virginia. 
I, the above-named appellant, hereby appeal to the United States Court of 

Appeals for the District of Columbia Circuit from the above-stated judgment. 


/s/ Norman E. Smith 
4/1/58 (date) Appellant 


Subscribed and sworn to before me this Ist day of April, 1958. 
/s/ Charles S. Thompson | | 
Notary Public, Lorton, vipat 
40 PROOF OF SERVICE ! 
State of Virginia ) | 
County of Fairfax)** | 
I, Norman E. Smith, being first duly sworn according to law, depose and 
say that I have mailed, postage prepaid, a copy of the foregoing notice of 
appeal to Mr. Oliver Gasth, U.S. Attorney for the District of Columbia, at 


his address, U. S. Courthouse, Washington, D.C. /s/ Norman E. Smith, 
Appellant 

Subscribed and sworn to before me this 1st day of April, 1958. | 

/s/ Charles S; Thompson, 

Notary Public, Lorten, Va. 


Seg fe he Oe 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Did the trial judge commit error by refusing to 
grant appellant a hearing upon a motion to vacate sen- 
tence under 28 U.S.C. 2255? 

2. May a prisoner convicted under the District of 
Columbia Code for a District of Columbia offense be the 
movant under 18 U.S.C. 4245? 
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No. 14,599 


Norman E. SMirH, APPELLANT 
Vv. 


Untrep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE FACTS 


On January 4, 1956, there was filed in the District Court 
a three count indictment charging appellant with violation 
of 22 D.C.C. 2901 (robbery) (J.A. 1,2). On January 31, 
1956, appellant was found guilty as indicted by a jury on 
all three counts (J.A. 2). Thereafter, he was sentenced to 
consecutive terms of imprisonment totalling five to fifteen 
years (J.A. 2,3), it having developed that appellant while 
out on parole just one month from a prison sentence im- 
posed in 1953 for a similar crime (J.A. 8) committed the 
instant crimes. Fourteen months after being sentenced 
appellant filed a motion in the District Court to vacate 
sentence pursuant to 28 U.S.C. 2255 alleging that his 
attorney was ineffective (J.A. 3,4). This was denied on 


(1) 
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April 10, 1957. No appeal was taken from that order. On 
February 25, 1958, appellant filed a motion in the District 
Court to vacate judgment pursuant to 18 U.S.C. 4245 (J.A. 
5,6). The trial court treating it as a motion pursuant to 
Sections 2255 and 4245, denied said motion in a lengthy 
opinion (J.A. 8-15). This appeal followed. 


STATUTE INVOLVED 
Title 28 U.S.C. § 2255 provides, in pertinent part: 


‘Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a 
court established by Act of Congress claiming the 
right to be released upon the ground that the sentence 
‘was imposed in violation of the Constitution or laws 
‘of the United States, or that the court was without 
jurisdiction to impose such sentence, or that the sen- 
tence was in excess of the maximum authorized by 
law, or is otherwise subject to collateral attack, may 
move the court which imposed the sentence to vacate, 
set aside or correct the sentence. 
A motion for such relief may be made at any time. 
Unless the motion and the files and records of the 
ease conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
‘served upon the United States attorney, grant a 
| prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with re- 
spect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sentence 
imposed was not authorized by law or otherwise open 
to collateral attack, or that there has been such a 
denial or infringement of the constitutional rights of 
the prisoner as to render the judgment vulnerable to 
collateral attack, the court shall vacate and set the 
judgment aside and shall discharge the prisoner or 
resentence him or grant a new trial or correct the 
sentence as may appear. appropriate. 
A court may entertain and determine such motion 
- without requiring the production of the prisoner at 
the hearing. 
The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 





3 


An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter- 
tained if it appears that the applicant has failed to 
apply for relief, by motion, to the court which sen- 
tenced him, or that such court has denied him relief, 
unless it also appears that the remedy by motion is 
inadequate or ineffective to test the legality of hi 
detention. ; 


Title 18 U.S.C. § 4245 provides: 


Mental incompetency undisclosed at trial 


Whenever the Director of the Bureau of Prisons 
shall certify that a person convicted of an offense 
against the United States has been examined by the 
board of examiners referred to in title 18, United 
States Code, section 4241, and that there is probable 
cause to believe that such person was mentally in- 
competent at the time of his trial, provided the issue 
of mental competency was not raised and determined 
before or during said trial, the Attorney General shall 
transmit the report of the board of examiners and the 
certificate of the Director of the Bureau of Prisons to 
the clerk of the district court wherein the conviction 
was had. Whereupon the court shall hold a hearing to 
determine the mental competency of the accused in 
accordance with the provisions of section 4244 above, 
and with all the powers therein granted. In such hear- 
ing the certificate of the Director of the Bureau of 
Prisons shall be prima facie evidence of the facts and 
conclusions certified therein. If the court shall find 
that the accused was mentally incompetent at the time 
of his trial, the court shall vacate the judgment of 
conviction and grant a new trial. 





SUMMARY OF ARGUMENT 


The trial court committed no error by refusing to grant 
a hearing. The alleged facts were insufficient to warrant a 
finding by the trial court that there might be probable 
cause to believe that appellant had been mentally incompe- 
tent to stand trial. 
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Under the rule set forth in Turner v. United States, 
—__. U.S. AppD.C. —— (# 14446, decided July 10, 1958), 
appellant has failed to establish his burden of proof. 


ARGUMENT 


I 


The Trial Court Did Not Err in Refusing to Grant a 
Hearing. The Statement in the Motion, Even If True, 
Was Not Sufficient to Warrant a Hearing 


Appellant contends that his statement “Upon examina- 
tion by psychiatrist at D.C. Reformatory, petitioner’s 
1.Q. was found to be 53-Defective,’’ standing alone, was 
sufficient “reason to believe” that he was mentally in- 
competent to stand trial (Br. 1).* 

He makes no representations as to who examined him or 
what psychological test was used to arrive at the alleged 
eonclusion.2 Other than the statement no allegations are 
made nor proof submitted to support the contention that 
appellant was not mentally competent to stand trial. He 
makes no claim that he did not understand the nature of 
the then existing charges nor that he could not assist his 
attorney in his defense. On the contrary, he has made the 
statement under oath that his attorney was incompetent 
and did not properly defend him (J.A. 3). To arrive at 
such a conclusion, it surely may be inferred that he was 
well aware of what an attorney should do upon a trial. 
Then too, he was certainly aware of the nature of the 
charges and that he was well represented (thereby ad- 


1 How or when appellant obtained this alleged information is a 
mystery for it is common knowledge that any psychological and 
particularly psychiatric information of a derogatory nature is 
never revealed to prisoners or mental patients. 


2 Actually there was no psychiatrist at the Reformatory during 
his incarceration. The test given him was the Army Beta test 
given to all inmates at the time of commitment in order to ascer- 
tain the type of duties to which a prisoner should be assigned. It 
was given by a psychologist and not a psychiatrist. 
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mitting that he had assisted his attorney) because in his 
post conviction letter to the trial judge he stated “I must 
state that I have just about learned my lesson” and be- 
cause he stated to the Probation Officer that his lawyer 
had “said everything necessary for him” (J.A. 8,9). These 
statements are not those of a mentally incompetent person. 
They fall within the language of the Diagnostic and Sta- 
tistical Manual on Mental Disorders issued by the Ameri- 
can Psychiatric Association Mental Hospital Service 
(1952) which reads as follows: 


“Mental Deficiency 


“Here will be classified those cases presenting 
primarily a defect of intelligence existing since birth, 
without demonstrated organic brain disease or known 
prenatal cause. This group will include only those 
cases formerly known as familial or “idiopathic” 
mental deficiencies. The degree of intelligence defect 
will be specified as mild, moderate, or severe, and the 


current I.Q. rating, with the names of the test used, 
will be added to the diagnosis. In general, mild refers 
to functional (vocational impairment), as would be 
expected with 1.Q.’s of approximately 70 to 85; mod- 
erate is used for functional impairment requiring 
special training and guidance, such as would be ex- 
pected with 1.Q.’s of about 50 to 70; severe refers to 
the functional impairment requiring custodial or 
complete protective care, as would be expected with 
I.Q.’s below 50. The degree of defect is estimated 
from other factors than merely psychological test 
Scores, namely, consideration of cultural, physical and 
emotional determinants, as well as salicor vocational 
and social effectiveness. The diagnosis may be modi- 
fied by the appropriate qualifying phrase, when, in 
addition the intellectual defects, there are significant 
psychotic, neurotic, or behavioral reactions.” 


Here the alleged basis for the presumption of mental in- 
competency to stand trial is a test score without knowledge 
of which test was applied? It falls clearly within the 


%There are many psychological tests with score determinants 
varying. 
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above defmitions and guides which state that “the degree 
of defect is estimated from other factors than merely 
psychological test scores”. No other factors are alleged or 
proved. 

Assuming arguendo, that the statement was true that a 
psychiatrist had examined him and had arrived at his 
1.Q. as stated, appellant’s contention is still without merit. 
The result of that examimation would have shown 1) that 
at that time appellant was not mentally incompetent and 
2) that there was no probable cause to believe that appel- 
lant was mentally incompetent to stand trial. For under 
Section 4245, it is incumbent upon the institutional author- 
ities to determine whether there was probable cause to 
believe that a prisoner was incompetent to stand trial if 
they find that he, at the time of examination, was mentally 
incompetent. There is no obligation, duty or responsibility 
upon the examining physicians to render a negative find- 
ing of competency. Their duty is to find, if it exists, a 
positive finding of incompetency. For to do otherwise, it 
might affect the constitutional rights of a prisoner at any 
future hearing im court. 

We submit that Section 4245 is not applicable to District 
of Columbia prisoners convicted under the District of 
Columbia Code. The jurisdiction of the prisoner rests 
with the District of Columbia Department of Corrections 
and not in the Director of the Federal Prisons. Only the 
latter is governed by Section 4245 of which there is no 
counterpart in the District of Columbia Code except 24 
D.C.C. 302, 303(b). The law is also well settled that a 
prisoner may not be the movant under Section 4240. 
Hoskins v. Umited States, 251 F.2d 51 (6th Cir. 1957) ; 
Cason v. United States, 290 F.2d 510 (4th Cir. 1955), cert. 
den. 349 U.S. (66); Gregori v. United States, 243 F.2d 47 
(5th Cir. 1957). 

In Turner v. United States, —— U.S.App. D.C. —, 
(# 14446, decided July 10, 1958), this court stated: 


‘Where there has been a previous appeal or a previ- 

- ous 2255 motion, the District Judge has discretion to 
deny relief as to those allegations which could have 

| been, but were not, raised in the earlier proceeding, 
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unless the petitioner has some justifiable reason he 
was previously unable to assert his rights,” or unless 
he was ‘unaware of the significance of relevant facts.’ 
Absent some allegation or evidence as to what is the 
‘justifiable reason’ or ‘unawareness’, the District Court 
is under no duty to grant a hearing on what appear 
on the face of the petition to be old claims; * * *.” 
In the instant case there was no allegation or evidence 
submitted to the District Court that appellant had some 
justifiable reason for not asserting this in the first motion 
nor that he was unaware of the significance of relevant 
facts. He alleges no facts indicating a previous mental 
history which required attention. Appellant has not met 
his burden under this test. The trial judge, therefore, 
committed no error in refusing to grant a hearing. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 


ment of the District Court be affirmed. 


OLIVER GASCH 
United States Attorney. 


CARL W. BELCHER 
NATHAN J. PAULSON 
Assistant United States Attorneys. 
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